INTRODUCTION
How do employers decide who to hire for their workplace? Are there tests that are administered to screen out those job applicants that do not fit the employer's profile for good, honest, hard-working, never-complaining workers? Do employers use screening devices to discriminate against persons with disabilities? What kinds of screening tests do employers use to assist in hiring workers for their company? Fifty-four of the Fortune 500 companies from across the country were surveyed to elicit their opinions on these and other questions relating to pre-employment inquiries. The responses of these companies are tabulated and discussed and serve as a backdrop in this Article which analyzes pre-employment screening practices. Also, a look into the not too distant future where honesty and integrity testing are on the rise and genetics testing of job applicants is heading into the employment arena. Court cases in the area of preemployment inquiries are analyzed and federal statutes are reviewed and discussed to demonstrate the prevalence of certain forms of employment tests being administered.
The U.S. Census Bureau reported in 1988 that 13,415,000 people had a work disability, comprising 8.6% of the 16 to 64 year old population.' The number of disabled persons participating in the labor force was 31.6%, however, only 18.2% of the 13.4 million people with a work disability were employed full time. ' The unemployment rate for those persons with a work disability was AKRON 
STATISTICAL REVIEW OF PRE-EMPLOYMENT SURVEY
The empirical data provided in this Article is submitted to serve as a backdrop for purposes of elaboration and comparison. 54 Personnel Directors from select companies that comprise the Fortune 500 largest companies from across the country were surveyed to elicit their opinions on the use of screening devices and tests in the pre-employment interview and selection process. Data was collected on the use of the pre-employment physical exam, the physical exertion test, HIV screening for AIDS, drug screening, alcohol screening, genetics screening, and honesty testing as it is used in the job hiring process.
At the time a job offer is extended, employers require the new employee to undergo a physical exam in a majority of cases. According to the survey, 7 employers require all persons offered employment to receive a physical exam prior to the start of their employment 64% of the time, with 33% of employers requiring some of the new employees to have a physical exam Employers appear most interested in determining whether the new employees are capable of performing the job for which they are hired, thus a medical exam is mandated. Employers are also on the lookout for employees with a propensity for medical problems in the future. The pre-employment medical exam should be limited in scope to examine and determine whether or not the new employee is medically capable of performing the primary tasks of the job for which they are employed. For the exam to be used to predict future medical problems or future injury to the employee or fellow workers is both unreliable and unhelpful. The standards by AKRON LAW REviEw which employers may evaluate the issue of future risk are not settled. 9 For the medical exam to be used to uncover a prior medical condition that no longer poses a medical risk to the person is beyond the scope of the pre-employment physical exam.
In 82% of the cases, employers that use a pre-employment physical exam administer it by using a company doctor that the employer selects (See Graph I).1° The selection by the company of the doctor that administers the physical exam casts some doubt on the reliability and accuracy of the test results. Employees will question the independence of the company doctor who will offer an opinion as to the medical well-being of the prospective employee. One should look closely at the board certification of the company doctor conducting the physical exam. For example, is a general practitioner asked to offer an opinion in the area of neurology or orthopedics? Companies should permit an employee to engage their family physician to provide the physical exam, who will be more familiar with the patient's medical history and current state of health.
In 98% of the cases, employers that select the doctor who conducts the physical exam will also pay for the physical exam. It would be an unfair hardship on the job applicant to be forced to pay for the physical exam, although if an applicant chooses to use his own doctor, the company should agree to also pick up this cost as a normal expense they incur in hiring new workers.
A physical exertion test, designed to determine whether a new employee is capable of performing the primary job tasks of the new job are administered by companies less frequently than the pre-employment physical exam. According the survey, 15.6% of companies require some persons offered employment with their company to undergo a physical exertion test(See Graph III). n Interestingly, this smaller percentage as compared with the greater use of the physical exam may reveal that employers are really looking at more than an employee's present ability to perform the job in question. A physical exam, as compared to a physical exertion test, will often reveal a person's prior medical history, prior psychological treatment and hospitalizations, family history revealing a particular genetic makeup and other vital medical data that employers gain from such a physical exam. One should argue that it is a private matter and not relevant to one's ability to perform the job in question. A person's family medical history is irrelevant unless there is a direct correlation between the medical history and Akron Law Review, Vol. 25 [1992] , Iss. 2, Art. 4
http://ideaexchange.uakron.edu/akronlawreview/vol25/iss2/4 PRE-EMPI.YoEr INQUnrES the job task in question. Employers should be prohibited from requiring job applicants to divulge their medical history and background unless there is a showing that there is significant relevance to the particular medical information sought.
In increasing frequency, employers are administering drug and alcohol screening for its employees. Once a person is offered employment, the survey responses reveal that drug screening is administered in 91% of the cases (See Graph IV). 2 The results of the screening are used as a pre-requisite for employment. A positive drug test results in non-employment according to a beverage company 13 , while a manufacturing and mining company that would also withdraw an offer of employment following a positive drug screening, would, however, permit the applicant to reapply for employment in six months.
14 Government agencies responsible for regulating businesses must closely scrutinize the type of drug screening used, the accuracy of the tests, the reliability of the tests, and the privacy protection surrounding the test results. As one can see, a significant majority of companies administer drug screening for persons offered employment Closer monitoring of the drug screening regiment is necessary to protect the rights of American workers. With the implications of a positive test result being significant to the future career plans of the individual workers, the accuracy, reliability, and privacy protection should be closely monitored.
While drug screening is prevalent in the vast majority of the companies surveyed, alcohol screening is at a much lower level. According to the survey, in 27% of employers do they require alcohol screening for persons offered employment (See Graph V).1 5 It is extremely rare for employers to administer alcohol screening for all applicants who apply for employment, the 27% of employers that require it for person offered employment still represents a significant number in the work force.' 6 Why the contrast between drug and alcohol screening, since both substances can have devastating effects on the safety of workers on the job? Alcohol is legal and illegal drugs are not may be one reason. Society is more willing to accept an employee who consumes alcohol than one who engages in drug use. Whatever motivates employers to screen for illegal drugs in far greater numbers than for alcohol consumption, one thing is Prior to companies administering drug and alcohol screening, advance notice is provided by companies to its employees in 80% of the cases (See Graph VI)."
Some companies such as one manufacturing and mining company, provides notice to its job applicants that there will be random tests, with the notice being posted in the Personnel Office.' 9 The use of HIV screening for AIDS is utilized by only 4% of employers for persons offered employment according to the survey. 20 Genetics testing is not used by any employer responding to the survey, although one may wonder if it may be a test incorporated into a pre-employment physical exam and used in the near future.
Another test we may see gaining popularity is the honesty or integrity tests. Currently, however, only 2% of Fortune 500 companies surveyed uses such a test for persons offered employment, although it is gaining greater acceptance by many other employers. Those companies currently using this pen and pencil test are usually in retail and fast food businesses, not a company on the Fortune 500 list. The future, however, may see a rise of the use of honesty and integrity tests into may American companies.
STATUTORY LAW

The Rehabilitation Act of 1973
The Rehabilitation Act of 1973 (the "Rehabilitation Act") 2 ' was the first federal law addressing discrimination against the disabled. Congress' declaration of purpose was to extend "the guarantee of equal opportunity... for individuals with handicaps in order to maximize their employability, independence, and integration into the workplace and the community". ' Sections 50323 and Section 503 addresses employment with private employers who have contracts with the federal government. It provides that any contract in excess of $2500 entered into by any federal department or agency shall contain a provision requiring that the employer take affirmative action to employ and promote qualified individuals with handicaps. 25 The term handicapped individual is defined in the Rehabilitation Act to include "any person who (1) has a physical or mental impairment which substantially limits one or more of such person's major life activities, (2) has a record of such an impairment, or (3) is regarded as having such impairment. 2 6 Although this federal definition includes a broad array of physical disabilities, a handicapped individual must be "otherwise qualified" to do the "essential functions" of her job. 2 7 The term "otherwise qualified" involves the determination as to whether an employer must make "reasonable accommodations" to assist the disabled worker 8 . "Reasonable accommodation" is balanced against the burden it imposes on the employer, thus, "undue hardship" may excuse an employer from making certain accommodations. 29 The Department of Labor's Office of Federal Contract Compliance Program (OFCCP) is responsible for enforcing compliance with the requirements and regulations promulgated under Section 503.30 Individuals who claim to be discriminated may only pursue their administrative remedies through the OFCCP, courts have held that Section 503 does not create a private right of action, 3 ' the sole recourse is through the OFCCP. An aggrieved party challenging a violation of Section 503 has 180 days from the date of the alleged infraction in which to file a complaint with the OFCCP. (1988) . Such term does not include an individual who is an alcoholic or drug abuser whose current use of alcohol or drugs prevents such individual from performing the duties of the job or whose employment would constitute a direct threat to property or safety of others. Id. 27 Section 504 provides that no otherwise qualified handicapped individual in the United States, shall, solely by reason of handicap, be excluded from the participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving federal financial assistance. 3 3 Section 504 applies to all federal programs and is regulated by each federal agency that issues federal grants.34 The remedies, procedures and rights provided by Section 504 include termination of federal financial assistance, injunctive relief and compensatory damages. Unlike Section 503, Section 504 permits an aggrieved person a private right of action in court. 35 
TITLE VII of Civil Rights Act
Title VII of the Civil Rights Act of 1964, as amended, 36 prohibits discrimination in employment, applicable to areas of hiring, discharge, compensation or other terms, conditions, or privileges of employment because of an individual's race, color, religion, sex or national origin. The courts have applied Title VII of the Civil Rights Act to cases involving the requirement that a prospective employee take and pass a physical examination. Allegations of discrimination are based generally on one of two grounds. First, the physical examination administered by the employer was a mere pretext, used to further discriminating hiring actions. Secondly, the physical exam itself discriminated against certain persons because it disclosed physical disabilities that are more prevalent in one race or sex than another, which physical infirmities, when used as a bases for excluding workers, resulted in race or sex discrimination. 37 
Americans With Disabilities Act of 1990
The Americans With Disabilities Act of 1990 (ADA) 38 , which was signed by President George Bush on July 26, 1990, created the most sweeping change on the face of employment discrimination law as it protects the rights of disabled people. The effect of the ADA's employment provisions is to extend the " 29 U.S.C. § 794 (1988 
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AKRON LAW REviEW protection of the Rehabilitation Act of 1973'9 to private employees and to governmental entities other than the federal government, effective July 26, 1992. 4 0 All employers who have 25 or more employees are covered by the ADA, with a provision that will lower the threshold to 15 employees on July 26, 1994.41 Employers are prohibited from discriminating against an employee because she has a disability. For example, discrimination is forbidden is job application procedures, hiring, advancement, discharge, compensation, job training and other terms, conditions, and privileges of employment. 42 Congress recognized that discrimination against persons with disabilities continues to be a serious and pervasive social problem 43 , and individuals experiencing such discrimination have often had no legal recourse to redress such discrimination." The purpose of the Act is to provide a clear national mandate for the elimination of discrimination against individuals with disabilities 5 as well as enforceable standards 46 and enforcement powers.
EMPLOYEE SELECTION PROCEDURES
The Pre-Employment Medical Exam
Should job applicants be required to undergo a general medical examination? Should employers be entitled to use the results of the medical exam to exclude qualified disabled job applicants? When, if ever, can an employer use the results of the medical exam to refuse to hire an applicant?
The Office of Federal Contract Compliance has considered the issues surrounding the pre-employment medical exam in several of its cases. In 1981, the OFCCP confronted the issue in OFCCP v. Texas Industries, Inc."' when it ruled that safety concerns justify an employers' refusal to hire a cement truck driver with congenital back problems. The company policy requiring preemployment physical examinations was viewed as "obviously job-related and [Vol. 25:2 PRE-EMPLOYMIENT INQUIRIES consistent with business necessity and job safety., 49 The applicant, bom with a congenital deformity in the lower back, could not be reasonably accommodated by the prospective employer because the accommodation necessary would involve a substantial modification of the nature of the duties of the job and would impose a significant financial cost. 5°E mployers have been known to rely on the results of x-ray tests to refuse to hire job applicants. In one such case, OFCCP v. Southern Pacific Transportation Co. 51 , the employer was charged with a violation of Section 503 of the Rehabilitation Act denying employment to eleven job applicants on the basis of spinal defects revealed primarily by x-ray tests. The spinal abnormalities as revealed by the x-ray films were used as the rationale for the employer's refusal to hire applicants for work in a variety of positions with the railroad, including trainman, fireman, brakeman, machinist, painter's helper, sheet metal worker, carman, and unskilled labor. 52 The x-rays of the various applicants revealed transitional vertebrae spondylosis, and spondylolisthesis, degenerative disc disease. The court, after reviewing prior work history and medical reports of seven of the complaining individuals, recognized that although the jobs sought involved stresses to the spine with risks of indefinite future limitations, the applications were qualified to perform the work for which they applied. The court rejected the employer's claim that the x-ray tests were predictive of spinal injuries and indicative of current paraspinal difficulties. The court prohibited the employer from rejecting job applicants when x-ray tests are used as the sole basis for its decision. The results of the x-ray tests were not sufficient grounds to exclude the job applicants, who were capable of performing the job for which they were hired.
In a study of the use of x-ray examinations in the railroad industry, the American Journal of Law and Medicine 53 reported that the screening program erroneously labels many applicants as handicapped, then denies them employment. The study examines the use, by employers, of a low-back x-ray exam, in an effort to determine the propensity that the applicant will sustain future work-related lowback pain or injury. The railroads, it was noted, view the x-ray screening program as a cost-effective means of (1) decreasing the incidents of compensation claims for work-related injuries brought against the railroads under the Federal 49 Id. at 21098. 
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Employers' Liability Act, (2) reducing the number of lost workdays resulting from low-back pain or injury, and (3) protecting particularly susceptible workers from job-related hazards: s
The authors of the study conclude that low-back x-ray examinations serve as poor predictors of future low-back pain or injury. Their findings lead to other important results for employers to take note of, including, the misclassifications of a significant number of job applicants as high-risk candidates for such pain or injury, resulting in unfair denial of employment. In addition, the authors declare that those applicants denied employment as a result of the x-ray tests may have difficulty finding jobs in other industries. Not only are many of these rejected applicants stigmatized as they continue applying for other jobs, but, according to the authors, there is a potential radiation hazard to examinees. There is a false sense of security in the minds of both the employer and the applicant accepted for employment which places faith in the results of the x-ray examination.
The x-ray tests that reveal physical abnormalities cause the greatest hardship to disabled workers. For example, a disabled person applying for work as an attorney for a government agency might be required to undergo an x-ray. Although this person is physically capable of performing the job responsibilities of a government lawyer, the x-ray would reveal a spinal abnormality, such a spina bifida occulta. This is a condition in which the vertebrae on the spine did not fuse properly, limiting the person's ability to lift packages in excess of twentyfive pounds, but in all other ways, the person is free of restrictions. The fear of many disabled people is that the results of the x-ray tests could be used to discriminate against qualified disabled people who suffer from a hidden physical disability such as spina bifida occulta. X-ray tests like in this example should only be permitted if the job for which the person applies requires heavy lifting. As in the position of government lawyers, which does not involve heavy lifting, x-rays should be prohibited from being administered. The x-ray tests, if used, could result in unfairly labeling and discrimination against disabled people.
The legality of the use of back x-rays to screen applicants was tested in OFCCP v Texas Utilities Generating Co. 55 The employer unlawfully disqualified several qualified job applicants on the basis of x-rays alone, without investigating the individuals' actual work histories, specifically their physical capabilities. The court found the employers reliance on x-rays was not a reasonable indication that the employee will be unable to perform the work adequately.
Pre-employment physicals often screen out applicants who suffer from 56 The employer, PPG Industries, refused to hire James W. Thompson for a production laborer as a result of his epilepsy. As part of his pre-employment physical, Thompson provided his medical history whereby he revealed that he had epilepsy. Thompson was examined by a neurologist who found him fit for work, although prohibited from riding, climbing or operating dangerous machinery. The court found Thompson demonstrated the physical skills necessary to perform the production laborer job. His epilepsy was controlled by medication, he was experiencing no seizures in the past few years and he was capable of performing the job to which he applied.
The OFCCP, according to the court, met its burden of showing that Thompson was capable of working safely as a production laborer and would not have posed a significant risk to himself or others. 57 The burden then was shifted to the employer to show that the physical job requirements which screened out Thompson was job related and consistent with business necessity and job safety. The court discussed the employer's policy of excluding all persons with epilepsy from employment, not withstanding the severity of the condition or whether the condition was under control. Such a policy, according to the court, was not based on reasoned and sound medical judgment, thus failing to establish a business necessity for excluding all persons with epilepsy from the production laborer job. 58 The employer's blanket prohibition of hiring any person with epilepsy was unlawful. Thompson was granted retroactive seniority, back wages and fringe benefits with interest.
Medical examinations should be limited to those persons who are offered employment. Medical exams of all job applicants, for example, is a waste of employers' resources. A job offer may be extended, subject to a satisfactory medical exam. The problems arise when employers use medical exams as a pretext for refusing to hire disabled people. Limiting the medical exam to only those persons extended job offers, and requiring that all persons offered a particular job must be treated the same with respect to medical exams, will curtail discriminatory practices in this area. In addition, the medical exam's goal should be to determine whether a person is capable of currently performing the job for which she was hired. The medical exam should not be used for uncovering a medical condition which existed in the past, was treated, and no longer poses a problem to the person. In addition, the exam should not be used to identify those people who may have medical problems in the distant future. The medical exam should be used to determine if the person hired is presently capable of performing . The court held that a job requirement that screens out qualified handicapped individuals on the basis of possible future injury, must be based on a reasonable probability of substantial harm. Id. at 1418. Fall, 1991] the job.
The examining physician should be provided with a job description of the position and should be independent of the employer. The cost of the exam should be born by the employer as a reasonable and necessary part of the conduct of a job search. The results of the examination should only be revealed to those persons selected by the employee. The challenge that remains is for the medical exam to be utilized as a screening device for protecting employees from injury at work and not as a predictor of future events.
The Bona Fide Occupational Qualification
On occasion, employers claim that certain persons are ineligible for employment on the basis of a handicap if the decision is based on a bona fide occupational qualification. In the case of Rose v Hanna Mining Co., 5 9 the Supreme Court of Washington faced the issue of the bona fide occupational qualification (BFOQ) involving a person diagnosed with epilepsy. The court examined the question, starting with the premise that employment can be refused on the basis of the presence of a sensory, mental or physical handicap if the decision is based on a BFOQ. A valid BFOQ applies to all persons with the handicap, even though the particular applicant could perform the job. A BFOQ differs from the statutory requirement, according to the court,that the handicapped individual be able to properly perform the job. The determination of ability to do the job is made on an individual basis, for each person for each job. A BFOQ is a requirement that must be met by all persons whether or not they can do the job. Ability to do the job is part of the definition of handicap discrimination; a BFOQ is an exception to the rule of non-discrimination because of handicap. The court recognizes that the purpose behind a BFOQ is to inform potential applicants of the minimum physical capabilities required for the job whereby relieving the employer of testing the capabilities of each and every applicant. This process of summary screening saves time and effort to both the employer and applicant. The court acknowledges that the BFOQ must be narrowly drafted to avoid discriminating against applicants who could properly perform the work despite a handicap. 1 The court concluded that the employer failed to prove that all or substantially all persons with epilepsy could not perform the work, thus remanding the case for further proceedings. (c) Nothing in this section shall prohibit a recipient from conditioning an offer of employment on the results of a medical examination conducted prior to the employee's entrance on duty, Provided, That: (1) All entering employees are subjected to such an examination regardless of handicap, and (2) the results of such an examination are used only in accordance with the requirements of this part. (d) Information obtained in accordance with this section as to the medical condition or history of the applicant shall be collected and maintained on separate forms that shall be accorded confidentiality as medical records, except that:
(1) Supervisors and managers may be informed regarding restrictions on the work or duties of handicapped persons and regarding necessary accommodations; (2) First aid and safety personnel may be informed, where appropriate, if the condition might require emergency treatment; and (3) Government officials investigating compliance with the Act shall be provided relevant information upon request. 62 The ADA prohibits an employer from requiring a job applicant to answer inquiries regarding the existence, nature or severity of the job applicant's abilities, 63 with the exception that such inquiries are permissible if related to the applicant's ability to perform specific job-related tasks.6' The ADA also prevents a company from requiring a job applicant to undergo a general medical exam. However, once a job offer is extended, the ADA permits a medical exam for the purpose of confirming the newly hired employee's ability to do the work. If this is required by the employer, then all new employees must be ordered to take the same exam and the results are to remain confidential. 65 By permitting the medical exam to be compelled only after an applicant has been offered employment will put out in the open the reason why an applicant is rejected for employment. The results of the test, if accurately administered and the results protected, will assure a greater chance of persons with disabilities being employed in the labor force. No longer will job applicants be refused employment under the guise of legitimate business policy. Now the applicant is offered the job first, AKRON LAW REVIEW then the medical exam is administered. To later withdraw the offer of employment on grounds other than on the person's ability to perform the job, will smack of employment discrimination.
The Job Application Employment Form
Can an employer insist that a job applicant disclose her complete medical history? What limits are placed on employers' right to know? Do applicants have a right to disclose only such medical history that has a direct bearing on the person's ability to perform the job in question? What if the applicant does not know the full job tasks involved, how much medical history must be disclosed? Does an employer have the right to know about an applicant's medical history, if the medical condition was treated and the condition is no longer present? Does an employer have the right to know that an applicant has asthma, diabetes, heart condition, cancer or other medical conditions? What are the implications and repercussions if an applicant fails to disclose a medical condition? These issues continue to surface as persons with disabilities continue to enter the work force.
The ADA prohibits pre-employment inquiries regarding the existence, nature or severity of a job applicant's disabilities.' However, an employer is permitted to make such pre-employment inquiries about the ability of a job applicant to perform job-related functions. 67 Thus, a laundry list of medical conditions, asking the applicant to check off the applicable ones that apply, is in clear violation of the ADA. An applicant confronted with the laundry list should interpret the question to read: Do you have one the listed medical conditions that adversely affects your ability to perform the job-related functions of the job to which you apply? This interpretation will require the applicant to more fully learn the actual job tasks of the position applied for in order to complete the medical history questions on the job application.
In National Labor Relations Board v. Florida Steel Corporation 6 8 , the court heard an employer's claim that an employee was lawfully terminated for failure to disclose a medical condition, specifically a back injury. The employer maintained that the employee's falsification was in direct violation of a statement signed by the employee, which provided that any false answers or statement made by the employee on the job application will be sufficient grounds for immediate discharge. Unfortunately for the employee, the facts revealed that many false statements were given, ranging from a failure to disclose a back injury, ulcer, prior employment terminations due to firings, education history, 7-year gaps in employment history, failure to disclose 16 former employers for whom he had worked, to admitting he falsified his application because he was afraid he would not get the job if he answered truthfully. The court ruled, to no one's surprise, that the employee was properly discharged. 6 9 One is only to wonder how this court would rule if the only falsification alleged was the back injury and the back injury was healed and did not interfere with his performing his job duties.
The issue of falsification on the job application is often confronted when an employee is injured on the job and applies for Workers Compensation. In DeVores v. Ford Motor Company 0 , the Court addressed the issue of disqualifying an employee from compensation benefits because of false statements in an employment application. In order to disqualify an applicant from benefits, the false statement in the employment application must be willful and false representation, in writing, and the claimant has not suffered from the disabling disease which constitutes the basis of his claim. 7 ' The court found no evidence to support the conclusion that the employee willfully or falsely misrepresented a prior disabling condition; thus, compensation was awarded. 2 Federal legislation protecting the rights of the disabled has caused confusion in the minds of employers who are encouraged to hire the disabled. Those companies eager to employ the disabled must inquire as to an applicant's medical condition and medical history in order to identify persons with disabilities. For a business to affirmatively take steps to hire disabled people, it must be advised who is disabled, especially as it concerns one of the many "invisible handicaps," such as epilepsy, diabetes and cancer.
An applicant is at the crossroads and must make some tough decisions when asked to disclose her handicap. On the one hand, an applicant fears that such disclosure of one's handicap to a prospective employer may discourage the employer from offering a job, partly out of fear that the handicap will lead to job absenteeism, job injuries, less productivity and the like. On the other hand, if the employer is truly guided by affirmative hiring more persons with disabilities, what does a job applicant with a disability have to fear?
An applicant with a disability faces prejudice and ignorance at every step 6Id. who failed to disclose previous hand, wrist or arm trouble was not precluded from receiving workers compensation benefits as a result of developing carpal tunnel syndrome. The court found the employee had not sought medical treatment for her condition or lost any work as a result of it. Id. at 614i 735 P.2d at 20.
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in the employment hunt. Many people are uninformed regarding the abilities of persons with disabilities. With unemployment on the rise, many disabled people are afraid to take the chance by divulging their handicap to a prospective employer. Many job applicants claim that questions concerning an applicant's handicap will have no bearing on the chances of being employed with a particular company. Realistically, however, how can a disabled person trust such a statement that is contained on the job application, often the only information an employer uses to decide who gets through the front door for a job interview?
The job application which asks whether or not one has a particular medical condition, such as a bad back, epilepsy, or diabetes, should be read by applicants as do you have a particular medical condition which, if present, would adversely affect your ability to perform the job to which you are applying? This reading will protect applicants from some forms of discrimination and provide employers with the necessary medical information to make an informed decision before extending job offers to its applicants. However, missing from this interpretation is enabling employers to not hire persons with disabilities that have no bearing on their ability to perform the job. A strong argument could be made that if persons with disabilities are placed on the same level playing field as with persons without a disability, employment opportunities for persons with disabilities will improve. For those persons with "invisible handicaps," equal treatment will result in equal opportunity. A person with a history of a disability that has been medically treated and which is not currently affecting the person should not be required to be revealed to a prospective employer.
Government agencies that investigate allegations of employment discrimination and state statutes that attempt to alleviate employment discrimination should be of one voice in speaking about the implications of answering job application questions relating to one's medical history. It should be clear to both employers and job applicants that questions about medical history and medical condition should be read to only inquire about the job applicant's present belief as to her ability to perform the job to which she applies. An applicant should be permitted to interpret the question regarding one's medical history or current medical condition as whether the applicant's medical history or condition would currently affect her ability to perform the job to which she applies. Future ability to perform the job is an impermissible question. However, employees shall have the ongoing responsibility to advise the employer whenever a medical condition of theirs results in a present inability to perform the current demands of the job. At such time, job transfer or job restructuring should occur, with the employer mandated to make all necessary efforts to transfer the employee to a job within the company that she can currently perform or restructure the employee's job to delete those portions of the job that can not currently be performed.
For those persons with a disability that are readily visible to employers, such
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as persons confined to wheelchairs, deaf and blind people, and persons who are mentally retarded, to name a few, affirmative steps are necessary to address discrimination in the employment arena. Employers should be rewarded financially, by way of tax credits, government loans, government grants, to employ disabled people in larger numbers. Employers must be educated about the ability of persons with disabilities. In addition, employers should be permitted to inquire on job applications about those disabilities which are readily visible, such as persons who are blind, deaf, or mentally retarded. Employers should keep statistics as to the percentage of handicapped employees they employ. The federal government should reward those employers who employ a significant number of persons with "visible disabilities" with government contracts, government loans, tax credits and other benefits to send out the message to the private sector that employing disabled workers pays financially. These affirmative steps on the part of government will increase significantly the ranks of employed disabled people.
Employers should be rewarded through financial incentives for hiring handicapped workers that would not be hired in large numbers without government intervention.
For those handicapped workers who have "invisible handicaps,"govemment intervention is less essential. What those persons with "invisible handicaps" really need is to be given an equal opportunity to compete for work. A high school teacher suffering from epilepsy, a truck driver recovering from Hodgkin's disease and a salesperson with diabetes all have the same needs; that all persons competing for a particular job be provided with the same chance to obtain it, and to let a person's job-related qualifications be the deciding factor.
Drug Testing
Can an employer administer drug testing to determine whether its employees are drug users? If so, is an employer authorized to terminate an employee who uses drugs? What can an employer do with the results of the drug tests and what are the privacy issues associated with drug screening? Can applicants for employment be screened for drug use? Does it depend if the job is high risk? These and other issues surface when the controversial question of drug screening is raised in the context of the workplace. employees, concerned about the reliability, stability, and good judgment of government employees with access to sensitive information who may be coerced, influenced or act irresponsibly under pressure. 4 The components of a drug testing program vary among employers. 7 " The selection of the particular laboratory is crucial to ensure a high level of accuracy in the drug testing. The type of testing used, blood or urine, will effect the reliability of the testing. Lawrence Miike and Maria Hewitt, who studied the accuracy and reliability of urine drug tests, raise questions concerning mass testing programs; that human or technical equipment errors occur in performing the test and in the predictive value of a positive screening test. 76 The American Medical Association conducted a survey of 1,090 private employers and found that 21% administer some kind of drug screening. Of these companies, 92% conduct pre-employment testing and 77% screen current employees." Employers that require applicants and prospective employees to undergo drug screening should disclose to prospective employees that submission to a drug test is a condition to employment and advise them of the consequences of an adverse test result. 8 A line of cases addresses the question of drug testing for "high risk" occupations such as the railroad industry. In a leading case, the U.S. Supreme Court in Skinner v. Railway Labor Executives Association 79 upheld regulations permitting random drug screening through urinalysis for railroad employees engaged in safety-sensitive positions. 80 The Court's decision rested on the notion of the government's compelling need to protect the traveling public within the railroad industry. The lack of a warrant to search railroad employees through 5 , the employer adopted a policy of pre-employment physical examinations including drug testing for all applicants. A significant issue raised before the court was whether the non-governmental conduct impermissibly infringed on the job applicant's constitutionally protected right of privacy. The court focused its analysis on the fact that the plaintiffs were job applicants and not employees. Relying on the U.S. Supreme Court decisions in Skinner and Von Rabb, the court declared that the drug test did not substantially burden plaintiffs right of privacy. 8 89 The Court of Appeals of New York refused to permit drug screening of all probationary teachers in the school system. The court took a bold step, countering public sentiment against drug use, by recognizing a significant intrusion on individual privacy and dignity by requiring teachers to urinate into a bottle. The court acknowledged the prevalence of drugs in the schools among students, but recognized there is no evidence to indicate a drug problem among teachers. 90 The court, relying on criminal law and public policy, restricted the government to reasonable searches, balancing such an intrusion with the public's interest in maintaining the privacy, dignity and security of its members. 91 Subsequent to Patchogue-Medford Congress of Teachers, the New York Supreme Court heard the case of Phil Caruso v. Ward, involving drug screening of police officers. 92 The petitioners objected to random drug screening without reasonable suspicion, a position that the court accepted. 93 Furthermore, the court recognized an absence of safeguards and protection for privacy as a result of the drug screening.
The Americans with Disabilities Act permits employers covered by the Act to adopt or administer reasonable policies or procedures, including drug testing, designed to ensure that individuals previously engaged in the illegal use of drugs are no longer engaged in such use. 94 The Act's definition of the term "qualified individuals with a disability" does not include any employee or job applicant who is currently engaging in the illegal use of drugs, when the covered entity acts on [Vol. 25:2 the basis of such use. 95 The Act does, however, prevent employment discrimination against a qualified individual with a disability who has successfully completed a supervised drug rehabilitation program and is no longer engaging in the illegal use of drugs.
96
The provisions of the Act are not intended to conflict with the right of the an individual legally taking drugs under medical supervision for a disability who chose not to disclose her medical condition before a conditional offer of employment has been made to her. An applicant for employment may be required to undergo a drug screening test, but not a test for prescription drugs taken for a disability, before a conditional offer of employment has been made as long as there is a showing that the test is job-related and consistent with business necessity. 97 Such testing must comply with applicable federal, state or local laws or regulations regarding quality control, confidentiality, and rehabilitation. 98 The ADA authorizes the U.S. Department of Defense, Nuclear Regulatory Commission and U.S. Department of Transportation to require employees engaged in sensitive positions of the industry to comply with the standards established regarding alcohol and illegal drug use.
99
Several courts have used the Rehabilitation Act of 1973 as a basis for resolving drug testing disputes. In Burka v. New York City Transit Authority , city transit authority employees who tested positive for illegal drug use, were claiming to be "handicapped individuals" within the meaning of the Rehabilitation Act, prohibiting them from being terminated from employment. The court distinguished drug abusers who had been rehabilitated or currently being rehabilitated from those who were not, conveying protection only to the former group. 
1981).
"0 Wallace at 765. See Bentivegna v. United States Dept. of Labor, 694 F.2d at 622 (if job qualification is to be permitted to exclude handicapped individuals, it must be directly connected with, and must substantially promote business necessity and safe performance). 
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Glover v. Eastern Nebraska Community Office of Retardation 0 8 was asked to rule on the legality of AIDS testing of employees in a health services agency serving mentally retarded persons. The court found that the AIDS testing was not justified and constituted an unreasonable search and seizure in violation of the employee's Fourth Amendment rights where the risk of AIDS transmission from employees to the mentally retarded clients was minuscule and thus not justified.'0 9
Polygraph Lie Detection
Employers interested in testing the honesty of applicants resorted to the use of lie detectors as an inexpensive and simple method of preventing financial losses from employee theft. It has been reported that twenty percent of major United States corporations and fifty percent of its retail establishments have used polygraph tests to screen and control employee theft. Court found use of polygraph test for pre-employment screening by city police and corrections department did not violate constitutional rights of applicants to equal protection and substantive due process. reached an opposite result. Finding the physical test of sit-ups, push-ups, leg lifts, squat thrusts, pull-ups, and a 2-mile run was neutral on its face, the court analyzed the test under the doctrine of disparate impact. The disparate impact theory requires a plaintiff to produce evidence demonstrating that the employment practice selects applicants for employment in a racial or gender basis pattern significantly different from the general pool of applicants. Once the plaintiff has met such a burden, an employer must demonstrate that the employment practice is job related.'2 The test, the court noted, "is whether there exists an overriding legitimate business purpose such that the practice is necessary to the safe and efficient operation of the business.
12 3 If the employer carries this burden, the plaintiff must be permitted an opportunity to prove another practice would serve the employer's business needs equally as well without the undesirable racial or gender impact."
The Equal Employment Opportunity Commission has established guidelines for quantifying the disparate impact of physical tests. The "four-fifth rule" is used, comparing whether the selection rate of women is less than four-fifths the selection rate of men. A rate lower than 80% is regarded as evidence of adverse impact. The court in Eison concluded that the plaintiff failed to establish her prima-facie case of disparate impact, thus entering judgment in favor of the police department1 25 The U.S. Supreme Court recently handed down the sweeping decision of International Union et al v. Johnson Controls, 126 in which the court backed the right of women to employment in jobs in which exposure to toxic substances could harm a developing fetus. 27 The challenged employment policy applied to all women, regardless of age or plans for childbearing, unless the woman could prove she was sterile. 28 The unanimous ruling was a major victory for labor unions and women's rights groups that challenged the fetal protection policy. The '20 638 F.2d 496, 501-02 (2d Cir. 1980). Once it is established that an employment practice is unlawful, class members victimized by the discrimination become presumptively entitled to back pay. court took the bold step by recognizing that the Civil Rights Act prohibited all fetal protection policies. The decision about the welfare of future children, the court noted, must be left to the parents who conceive, bear, support and raise them rather than to the employers who hire those parents. 29 
Honesty Testing
Do employers have the right to test prospective employees to determine if they are honest people? Can an employer administer honesty tests of job applicants to determine how honest and law-abiding that person is before they are offered a job? How reliable are honesty tests in predicting dishonest behavior?. Do honesty tests unfairly interfere with the rights of a person's privacy? With the decline of polygraph tests by employers, the business of honesty testing has exploded onto the field of job hiring. 130 Due in large part to the hue and cry of employers who lose billions of dollars per year from employee theft and dishonest practice, honesty tests have been developed and administered in order to predict the risk factor in hiring a particular person.
13 '
Employer use of honesty testing is on the increase, estimates range from 5,000 to 6,000 business establishments in the United States use honesty and integrity tests for the purpose of screening and selecting job applicants for employment' 3 2 The use of honesty testing is concentrated in the area of nonmanagement, less skilled jobs, such as convenience store employees and retail clerks. First, employers have recognized that employee theft has escalated to such a degree that they are grasping at straws to stem this tide. Second, the paper and pencil honesty tests are viewed by employers as accurate, dependable, reliable and relatively inexpensive screening devices at the pre-employment stage. Third, as a result of the federal government's ban on polygraph tests in most private industry, the business community turned to a replacement of the lie-detector tests, and the honesty test industry was quick to step in and answer the call.
Are honesty tests reliable in identifying those job applicants who are likely to steal from their employer? The debate rages on as to the effectiveness of honesty tests. Businesses that use the tests claim they are useful in reducing employee theft. On the other hand, others claim that the tests are ineffective and unreliable in identifying people who are likely to commit employee theft.13
It is estimated that each year as many as 5,000,000 people may undergo honesty testing, placing many individual's employment status in jeopardy as a result of the paper-and-pencil honesty test.' 36 Employers recognize the need for cost effective screening devices to identify job applicants who are likely to be dishonest and untrustworthy. The common job interview, unstructured and conducted by persons often lacking the skills to identify problem employees, is neither accurate nor infallible. Even reference checks of job applicants, whereby a prospective employer contacts an applicant's former employer, has proven to be useless. Due in part to the former employer's fear of litigation, the reasons for the employee's termination and details about the person's work habits are rarely revealed.
The use of honesty testing may be on the rise as a result of the doctrine of negligent hiring, whereby at the time an employee is hired, an employer knew or should have known of the employee's unfitness and the issue of liability focuses upon the adequacy of the employer's pre-employment investigation into the employee's background. 37 The test applied by the court is: When the employee was hired, did the employer conduct a reasonable investigation into the employee's background vis A vis the job for which the employee was hired and the possible risk of harm or injury to fellow workers or third parties that could result from the conduct of an unfit employee. The court must determine whether the employer should have reasonably foreseen the risk caused by hiring an unfit person. 138 Employers are delving into an applicant's background, beyond the person's ability to perform the job, to identify those persons who are likely to endanger others! 39
The test to determine whether an employer owes a duty to the plaintiff to exercise reasonable care in hiring and retaining employees is outlined in DiCosala v. Kay.' 4° In DiCosala, the plaintiff was accidently shot in the neck while a guest in the living quarters of a camp ranger. The gun was fired by a camp counselor who had playfully pointed the .22 pistol at six-year-old Dennis DiCosala.1 41 It has been recommended that a simple method for ensuring that employers hire only trustworthy and competent employees would be to suggest that an employer obtain as much information as possible about a potential employee.' 4 2 Thus, another incentive for honesty testing has been born.
Employers are confronted with the increased pressure of screening out potentially disruptive applicants. Courts have addressed the issue of the employer's obligation to inquire into an applicant's prior criminal record. In Cramer v. Housing1 43 Opportunities Commission, a Maryland court acknowledged the government policy of promoting rehabilitation and reentry into employment of persons convicted of crimes, consequently prohibiting employers from compelling the disclosure of criminal records. The court, however, noted that once an applicant volunteers some information, an affirmative duty on the part of the employer exists to investigate further. If the applicant's current criminal record is relevant to the specific job, is recent in time and the job involves safety, health and welfare concerns, the employer may be negligent if it PRE-EMPLOYMENT INQUarES fails to investigate the applicant's background.'" It has been suggested that honesty and integrity testing which include inquiries concerning a job applicant's violent tendencies may reduce employer liability for negligent hiring claims.
1 45 However, an issue running through the negligent hiring claims is that of the privacy rights of the applicant. In Cort v. Bristol Myers Company', former employees of the company alleged BristolMyers invaded their privacy by seeking information they considered confidential. The employer required its employees to complete a questionnaire about family and home ownership. The court reasoned that public policy considerations do not justify the imposition of liability on the employer. 4 7 An employee's right of privacy should continue to be a major factor in weighing the benefits of inquiries into a person's background. A constant watch must continue in order to determine when an employer crosses the line and delves into an applicant's background that has no bearing on that person's ability to perform the job. 48 The federal government entered the field of protecting the privacy rights of federal employees when it enacted the Privacy Act of 1974.149 The Act provides that employee records may not be disclosed to a third party without the consent of the employee, but provides that an employee has the right to obtain his own records. The federal employee has the right to correct or amend such records and if such request to amend is denied, a review procedure is put into play. Several states have also enacted privacy protection laws that extend this protection to private employees.1 50 This state involvement has proven to be a helpful worthwhile government action to protect the rights of workers. a lack of testing standards, to questions involving test validity and concerns over tests having an adverse impact on women and minorities. The A.P.A. Task Force has recommended that the Standards for Educational and Psychological Testing (1985) prepared by the American Educational Research Association, the American Psychological Association, and the National Council on Measurement in Education should apply to honesty testing. 15 1 Unfortunately, individual test publishers lack any linkage to these parent organizations and are therefore beyond the regulatory scheme to enforce the standards. The Task Force was most disturbed with the guideline of the Standards mandating that test developers, publishers and users collect and make available sufficient information to enable a qualified reviewer to determine whether applicable standards were met. 52 Without compliance of accepted standards, there will always be a shadow of doubt surrounding the accuracy and predictability of honesty testing.
In reviewing honesty testing for test validity, R.M. O'Bannon and his colleagues conducted an exhaustive review of the field, describing predictivevalidity findings for six separate honesty tests and concluded that few predictive studies are free of methodological difficulties and most tests have not been used in predictive studies.
153
The Task Force examined predictive validity studies using theft as a criterion and found that from under 1 percent to 6 percent of those individuals passing the tests (i.e. identified as honest) were later found to have stolen from their employers, concluding that upwards of 94 percent of those identified by the test as honest were not subsequently discovered committing theft. However, the Task Force report found that from 73 percent to 97 percent of those failing the tests (i.e. identified as potentially dishonest) apparently did not steal from their employers either and were incorrectly identified by the test. The overall misclassification rate -defined as the number incorrectly identified as honest or dishonest as a percentage of the total sample-was in the range from 18 to 63 percent.' l 4 For employers to continue to utilize honesty testing, they must be prepared to deny employment opportunities to a large percentage of applicants, many of whom are honest.
Of utmost concern is whether or not honesty tests adversely impact on members of various ethnic, racial or gender groups. According to the available 
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research, the Office of Technology Assessment found that members of ethnic, racial or gender groups are not discriminated in hiring as a result of the honesty test results.'" However, additional research is recommended because of the existence of some confusion over the appropriate standards by which discrimination is assessed.1 5 6 Continued vigilance is recommended on the part of individual employers to assure that an adverse impact on ethnic, racial or minority lines does not surface in the job selection arena.
5
One has the right to question whether honesty tests are successful in identifying dishonest employees. It is only fair to wonder whether job applicants would reveal embarrassing information or divulge inappropriate behavior that would jeopardize their likelihood of obtaining employment. The Task Force addressed the problem of faking, or lying, to guarantee a successful outcome to the test. Faking was not seen by the Task Force as great a problem as many observers feared. 5 8 It recognized that some job applicants may not regard the tests as very important, therefore, not motivated to lie, while other applicants may think they can outsmart the tests by admitting to various transgressions. 59 Further empirical data is necessary in order to better understand and interpret the significance of the test results.
One must never lose sight of the detrimental effect of being labeled as "failing" the honesty test. The stigma associated with being an individual at high risk to commit dishonest acts is devastating to job seekers. To compound this, there does not exist a protection to prevent the disclosure of this highly confidential information to others.' 6 0 The right of a job applicant to keep the test results private and confidential are crucial to insuring that the tests will be answered truthfully by job applicants. The need to protect third-party access to test results has led to the Standards for Educational and Psychological Testing, which state:
Test results identified by the names of individual test takers should not be released to any person or institution without the informed consent of the test 15i ld. at 14 (relying on the "4/5th rule, which provides that a hiring rate for a minority group that is less that 80 percent of the rate for the majority will be regarded as evidence of adverse impact of the hiring system. However, the study recognizes the possibility of smaller difference in selection rates many constitute adverse impact). 156 Id. at 15. Also, research conducted by test publishers themselves without independent replication raises credibility issues. This policy must be communicated to those individuals responsible for administering the tests, those persons relying on the results of the tests. A full and complete explanation regarding confidentiality and privacy must be explained to the test taker before the test is administered. Without such added protection, there will continue to be questions raised about the validity of honesty tests.
The predictability of dishonest behavior continues to be a major obstacle to acceptance of the concept of honesty testing. The Office of Technology Assessment reports in its findings that the research on honesty tests has not yet produced data that clearly supports or dismisses the assertion that these tests can predict dishonest behavior." 6 Basing this finding on a lack of independent confirmation of research results, the problems identified in published reviews and a review of a sample of validity studies, the Office of Technology Assessment concludes that existing research is insufficient as a basis for supporting the claim that honest tests can reliably predict dishonest behavior in the workplace. 6 3 According to the National Commission on Testing and Public Policy, all tests share a basic characteristic; they are imperfect and therefore potentially misleading as measures of individual performance in education and employment.1 64 Employers, confronted with mounting employee theft and dishonesty on one hand and fear of litigation for negligent hiring on the other, are turning to honesty testing as an inexpensive quick fix to a serious problem. Employers should look closely and carefully at any employee decision that is based on the results of one test alone. A more acceptable approach should take into consideration the job interview, conducted by a group of individuals within the company, reference checks from former employers, and honesty tests that meet the standards set out by the Standards for Educational and Psychological Testing.
Genetic Testing
Genetic testing has been recognized as a legitimate tool for the early detection of certain types of heart and kidney disease, cancer, Alzheimer's disease, manic-depressive illness, Huntington's disease, Duchene's muscular 16 Id. at 75. Employers are beginning to administer genetic testing to their applicants for employment to hire the most able-bodied and healthy workers, thus preventing industrial accidents.
In an effort to reduce job-related injuries, abate medical care costs and minimize time lost from work, genetic testing is on the rise. By using such screening tests, a number of job applicants predisposed to specific types of occupational illness can be identified." s Early recognition of those employees posing a high risk of occupational illness or injury may lead to a reduction in employee injury but claims of the test results being used to unfairly exclude applicants from employment 67 have begun to be heard.
Should employers be encouraged to screen job applicants for hypersusceptibility to particular illnesses, where injuries may be prevented and lives saved? Will this form of job screening lead to actions by employers who refuse to hire those individuals who might in the future become expensive liabilities under worker's compensation, retirement or other employer benefit programs? 16 The debate rages on as to the validity of identifying applicants possessing hypersusceptibility to occupational diseases.' 69 A potential negative effect of genetic testing is the potential to use the test results as a means of discriminating against persons on the basis of race, sex and national origin. 70 Certain genetic screening devices test for deficiencies which overwhelmingly affect protected groups.' 7 " There have not been any court cases challenging the use of genetic testing, so only time will tell whether this new form of pre-employment testing will become a mainstay in employment decisions '6 Williams, supra note 166, at 188. To the employer, genetic testing raises a double-edged sword. On the one hand, the use of genetic testing may lead to discrimination suits, but on the other hand, negligent hiring claims will result if a hyper-susceptible employee is assigned to a high risk job. 
